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A) INTRODUCTION

According to the author, Gilbert Kodilyne in Commonwealth Caribbean Contract
Law; material statements made by parties during negotiations leading up to a

contract may constitute either contractual terms or mere representations.

A contractual term is defined as a statement by which the parties intend to be bound

and which therefore forms part of the Contractual Agreement.

On the other hand a mere representation is a statement of fact, made by one party
(“the Representor”) to another party (“the Representee”) during negotiations leading
to the contract, which was intended to operate and Did Operate, as an inducement to
enter into the contract; but which was not intended to be a binding contractual term.
Where such a statement turns out to be false, this is referred to as a

“misrepresentation.”

B) DEFEINITION

A misrepresentation is therefore defined as a positive statement of fact, which is
made or adopted by a party to a contract and is untrue. It may be made fraudulently,

carelessly or innocently. Where one person (‘the Representor) makes a
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misrepresentation to another (‘the Representee’) which has the object and result of inducing the Representee to
enter into a contract or other binding transaction with him, the Representee may generally elect to regard the
contract as capable of being rescinded (‘the act of setting aside the contract’). In these circumstances, if the person
who made the misrepresentation does not want to accept the recission of the Contract, the Representee may
invoke the aid of the Court, which may confirm by declaration, his entitlement so to rescind the contract and the
Court may grant him such other relief as may flow directly from the fact of rescission; for example, the return of
money paid or chattels delivered by him pursuant to the terms of the contract: Halsbury's Laws of England,

Volume 76 paragraph, 701.

C) EALSE STATEMENT ADDRESSED TO THE PARTY MISLED

It must be noted that a party who is misled by a misrepresentation must be able to show that the false
statement was addressed to him, either directly or through another person intended by the Representor to
convey the statement. In the case of Peek v Gurney (1873) LR 6 HL 377 the Claimant purchased shares in a

company in reliance on certain false statements contained in the company’s prospectus; and he thereafter
brought an action against the promoters of the company for rescission on the basis of misrepresentation. It was
held that the statements in the prospectus had been addressed only to the original allottees of shares on the
formation of the company; and since the Claimant was not one of those original purchasers, but one to whom

the shares had been resold, his action failed as the representation had never been made to him in the first place.

D) STATEMENT OF OPINION

A statement of opinion on a matter will not be considered to be a statement of fact and generally will not be

treated as a misrepresentation. In the case of Bissett v Wilkinson [1927] AC 177 the Defendant entered into a

contract to purchase land in New Zealand from the Claimant in reliance on the Claimant’s statement that he
estimated the land “would carry two thousand sheep.” The land however had not previously been used for
sheep farming by the Claimant or by anyone else and so when the Claimant sued the Defendant for the
balance of the purchase price, the Defendant counterclaimed for rescission of the contract on the ground of
misrepresentation. The Privy Council held that the Claimant’s statement was merely one of honest opinion and

that the claim of misrepresentation failed.

In the local case of Angela Alexander (Trading as Prestige of Maritime Centre) v Maritime Leasing
Company Limited CV 2006-02235 Stollmeyer J ( as he then was) asserted:;
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‘... A mere statement of opinion, which proves to be unfounded, will not be treated as a misrepresentation,
nor will a simple statement of intention which is not put into effect; for as a general rule these cannot be
regarded as representations of fact, except insofar as they show that the opinion or intention is held by the

person expressing it.

There are, of course, exceptions to this general position. One is where the person expressing the opinion
did not hold it. Another is where that person could not, as a reasonable person, having his knowledge of
the facts, have held that opinion. It will be for the person to whom the representation was made to prove
this.”

So even if it’s a representation of Opinion, then it may be possible to sue on it where the person who expressed
the opinion, ought not, reasonably to have held such an Opinion. An example of this, could be like an experienced
Surgeon expressing his opinion which induces a patient to have a wholly unnecessary surgery done by him. Once
it can be shown, that with that Surgeon’s knowledge and experience, he ought properly to have known better, then
he can possibly be held liable for same. A relevant example of this type of contrast though not strictly within
Contract Law, would be where the US President recently mentioned the ingestion of Bleach and Disinfectant as a
possible cure for the Corona Virus. No matter how much power and prestige his Office holds and no matter how
much people may have relied on his words, they would be seen as merely Opinion (as reckless as they may be) of
someone lacking Medical training and knowledge. On the other hand, if Dr. Anthony Fauchi had made such a
statement, then of course everyone would have said he ought to have known better and should be held responsible
for same. Of course when one considers the law under Negligence, the President’s words and actions could be

examined in a different light, but that’s another Legal Lesson.

E) REPRESENTATION MUST INDUCE THE CONTRACT

A misleading statement will not give sufficient reason to take legal action unless the said statement:
(a) Was intended to be an inducement to the other party to enter into the contract; and
(b) It Did in fact operate as an inducement.

If however the representee does not rely on the representor’s false statement; but on his own independent

investigations about the subject matter of the contract, the representor will not be held liable.

It is stated further in Halsbury’s Laws of England 4™ Edition at page 492 paragraph 778 that:-

“In order to sustain any claim or proceeding for misrepresentation it is necessary for the representee to
establish that he was induced by it, not merely to alter his mind, but to alter his position, that is to say, to

effect a change in his material or temporal interests or situation”.
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F) TYPES OF MISREPRESENTATION

There are three types of Misrepresentation:
a) Fraudulent Misrepresentation;
b) Negligent Misrepresentation; and

c) Innocent Misrepresentation

Fraudulent Misrepresentation

A misrepresentation is considered to be fraudulent when it is made:
i) Knowingly;
i) Without belief in its truth; or

iii) Recklessly careless whether it be true or false

The Author of Snell’s Equity 315t Edition paragraph 8-06 defines a ‘fraudulent misrepresentation’ as—

“a false statement of fact which is made by D to C knowingly, or without belief in its truth, or
recklessly, without caring whether it is true or false, with the intent it should be acted upon and
which is in fact acted upon by C. D will be liable in such a case even though the misrepresentation
was made with no corrupt motive and with no expectation of profit and even though the person

defrauded had a full opportunity of discovering the fraud or had an agent who knew the truth.”

Section 3 of the Section 3 of the Misrepresentation Act of Trinidad and Tobago Chapter 82:35 confers liability

for loss suffered arising out of misrepresentations whether made fraudulently or otherwise.

Negligent misrepresentation

A Negligent Misrepresentation refers to a representation that is made carelessly and in breach of a duty owed

by one party to another to take reasonable care that the representation is accurate.

In the case of Hedley Byrne and Co. v Heller and Partners Limited [1963] 2 All ER 575 the Court laid

down the principle that a negligent misrepresentation, which causes financial loss may give rise to an action in

damages for negligence, despite the absence of any contractual relationship between the parties; as long as
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there is a “special relationship” between the Claimant and the Defendant which seems to require reasonable

reliance by one party on the representation made by the other.

In the said case, the Claimants, who were advertising agents, asked their bankers to inquire into the financial
stability of E Co, with whom the Claimants were contemplating entering into certain advertising contracts. In
answer to inquiries by the Claimants’ bankers, the Defendants, who were E Co’s bankers, carelessly gave
favourable references about E Co. The Claimants then relied on these references and proceeded with the
advertising contracts, but shortly afterwards E Co went into liquidation and the Claimants lost a large sum of
money. In this case, the Claimants’ action against the Defendants for Negligence failed only because the
Defendants had expressly disclaimed responsibility for the references. However, the Court held that, had it not
been for the express disclaimer, the Defendants would have certainly owed a duty of care to the Claimants not

to cause financial loss by their statements.

In relation to Bankers and Lenders generally, it’s important to note that the 2008 Financial Crash which was
triggered by US mega-Lenders Fannie Mae and Freddie Mac who negligently offered and issued sub=prime
Mortgages and Loans to Borrowers who really ought not to have qualified for same and then worse yet,
wrapped them up in attractive glitzy packages of 100% financing with no interest for the first year and other
goodies. What the Borrowers did not realize was that there was a massive sting in the tail in that after the first
year interest-free Honeymoon period was over, they were hit with massive escalations on their interest rates
which most Borrowers could not manage and soon all these Mortgages were under water. When looked at, it is
clear that there was some element of Misrepresentation by both Fannie Mae and Freddie Mac in their
Mortgage Lending material, and it was indeed designed to induce persons to enter into the Mortgages.
However it is not as simple as that because there is also a responsibility on Borrowers; so if your Banker
assesses your Business proposal and assesses your ability to repay their Loan and decides thereupon, to grant
you a Loan facility — if you subsequently fail at that Business and thereafter can’t the Loan, you CANNOT
seek to hold your Banker liable for your default by saying they should have known better than to lend you the
money. The due diligence done by the Bankers in such a scenario is for their benefit and they are not in any
way seeking to act as your Financial advisors and the responsibility for the success or failure of your Business
remains yours. This is to be contrasted with a scenario such as the much Ballyhooed First Citizens Bank IPO,
where the Bank of itself was actually encouraging persons to invest in itself, therefore the Bank in putting out
the prospectus for the IPO, had a duty and responsibility to ensure that the statements it was putting out in the

IPO prospectus were accurate and contained no misrepresentations for which it could later be held liable.
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Innocent Misrepresentation

Innocent misrepresentation is defined as a representation that is made in good faith and believed to be true by
the Representor. Innocent misrepresentation therefore occurs when a person unknowingly conveys false
information which causes someone to enter into a Contract. Notwithstanding how innocent the
Misrepresentation may be, once it is indeed a Misrepresentation that was relied upon and caused someone to

enter into a Contract, then that contract can be rescinded on the basis of that Misrepresentation.

G) SILENCE AS A MISREPRESENTATION

Generally, silence cannot amount to a representation and so the mere non-disclosure of the truth is not
misrepresentation. However, the author, Gilbert Kodilyne in Commonwealth Caribbean Contract Law,
expressed that silence may constitute misrepresentation in the following cases:

1. Where silence distorts a positive representation.

2. Where a statement, though true when made, later becomes false to the Representor’s knowledge and the
Representor fails to inform the Representee of the change of circumstances.
3. Where there is an active concealment of a fact, for example where the seller covers up defects in an article

in order to mislead the buyer into believing that the article is in a good condition

4. Where the contract requires uberrima fides (the Utmost Good Faith) — This refers to the duty in contracts
to disclose material facts which are likely to influence the decision of the other party whether or not to
enter into the contract; for example in contracts of Insurance. Thus in filling out an Insurance proposal, it
is often required that the intended Insured be as forthcoming as possible in filling out the information,
because Insurance Companies are notorious for pouncing upon the slightest material non-disclosure as a
means to void an Insurance Contract and to not pay your claim. So for example if on a proposal for motor
vehicle Insurance, you state that the car is kept at nights in your yars, but you fail to state that your yard is
not fenced, and someone walks into your yard and steals your car — you will most likely be met wit the
Insurer refusing to pay and saying that by your silence, you misrepresented the facts as you failed to

disclose that your yard was not fenced.

H) MERE “PUFFS”

The author, Gilbert Kodilyne explained further that advertisements containing exaggerated descriptions of

products being offered for sale (such as the laundry detergent manufacturer that advertises its product as
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‘washing the whitest’, or the manufacturer of a beverage that proclaims its product ‘fortifies and strengthens’)
are not treated as representations of fact, but are regarded as mere puffs and as part of the advertisement
aggrandizement and wholly without legal effect such as products which are supposed to make you look more
Beautiful, Handsome, sexy or attractive.

) REMEDIES FOR MISREPRESENTATION

A contract which has been induced by misrepresentation is voidable, not void. Therefore, the contract will
remain in force unless and until it is set aside by the Representee. The act of setting aside the contract is
known as ‘rescission’, the effect of which is that ‘the contract is terminated as if it had never existed. The
remedy of rescission is available whether the misrepresentation is fraudulent, negligent or innocent:
Cheshire, Fifoot and Furmston, Law of Contract, 15" Edition. At common law, damages (‘money
compensation for loss caused’) are available only for fraudulent and negligent misrepresentation, and not for
innocent misrepresentation. Under the Misrepresentation Act however, the Court has power to award damages to
the victim of an innocent misrepresentation instead of, but not in addition to, rescission, if the court considers it
equitable to do so. In cases of fraudulent or negligent misrepresentation, the Claimant may claim both rescission

of the contract and damages for loss suffered.
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